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(c) Arbitrator Review Board. The Arbi-
trator Review Board shall consist of a
chairman and members appointed by
the Director who shall serve at the Di-
rector’s pleasure. The Board shall be
composed entirely of full-time officers
or employees of the Federal Govern-
ment and shall establish procedures for
carrying out its duties.

(1) Duties of the Board. The Board
shall:

(i) Review the qualifications of all
applicants for listing on the Roster, in-
terpreting and applying the criteria set
forth in §1404.5;

(ii) Review the status of all persons
whose continued eligibility for listing
on the Roster has been questioned
under §1404.5;

(iii) Recommend to the Director the
acceptance or rejection of applicants
for listing on the Roster, or the with-
drawal of listing on the Roster for any
of the reasons set forth in this part;

(iv) At the request of the Director of
FMCS, review arbitration policies and
procedures, including all regulations
and written guidance regarding the use
of the FMCS arbitrators, and make rec-
ommendations regarding such policies
and procedures to the Director.

(2) [Reserved]

Subpart B—Roster of Arbitrators;
Admission and Retention

§1404.4 Roster and status of members.

(a) The Roster. FMCS shall maintain
a Roster of labor arbitrators consisting
of persons who meet the criteria for
listing contained in §1404.5 and who re-
main in good standing.

(b) Adherence of standards and require-
ments. Persons listed on the Roster
shall comply with FMCS rules and reg-
ulations pertaining to arbitration and
with such guidelines and procedures as
may be issued by the OAS pursuant to
subpart C of this part. Arbitrators shall
conform to the ethical standards and
procedures set forth in the Code of Pro-
fessional Responsibility for Arbitrators
of Labor Management Disputes, as ap-
proved by the National Academy of Ar-
bitrators, Federal Mediation and Con-
ciliation Service, and the American Ar-
bitration Association.

(c) Status of arbitrators. Persons who
are listed on the Roster and are se-
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lected or appointed to hear arbitration
matters or to serve as factfinders do
not become employees of the Federal
Government by virtue of their selec-
tion or appointment. Following selec-
tion or appointment, the arbitrator’s
relationship is solely with the parties
to the dispute, except that arbitrators
are subject to certain reporting re-
quirements and to standards of conduct
as set forth in this part.

(d) Role of FMCS. FMCS has no power
to:

(1) Compel parties to appear before
an arbitrator;

(2) Enforce an agreement to arbi-
trate;

(3) Compel parties to arbitrate any
issue;

(4) Influence, alter, or set aside deci-
sions of arbitrators on the Roster;

(5) Compel, deny, or modify payment
of compensation to an arbitrator.

(e) Nominations and panels. On request
of the parties to an agreement to arbi-
trate or engage in factfinding, or where
arbitration or factfinding may be pro-
vided for by statute, OAS will provide
names or panels of names for a nominal
fee. Procedures for obtaining these
services are outlined in subpart C of
this part. Neither the submission of a
nomination or panel nor the appoint-
ment of an arbitrator constitutes a de-
termination by FMCS that an agree-
ment to arbitrate or enter factfinding
proceedings exists; nor does such ac-
tion constitute a ruling that the mat-
ter in controversy is arbitrable under
any agreement.

(f) Rights of persons listed on the Ros-
ter. No person shall have any right to
be listed or to remain listed on the
Roster. FMCS retains its authority and
responsibility to assure that the needs
of the parties using its services are
served. To accomplish this purpose,
FMCS may establish procedures for the
preparation of panels or the appoint-
ment of arbitrators or factfinders
which include consideration of such
factors as background and experience,
availability, acceptability, geographi-
cal location, and the expressed pref-
erences of the parties. FMCS may also
establish procedures for the removal
from the Roster of those arbitrators
who fail to adhere to provisions con-
tained in this part.



§1404.5

§1404.5 Listing on the roster; criteria
for listing and retention.

Persons seeking to be listed on the
Roster must complete and submit an
application form which may be ob-
tained from OAS. Upon receipt of an
executed application, OAS will review
the application, assure that it is com-
plete, make such inquiries as are nec-
essary, and submit the application to
the Arbitrator Review Board. The
Board will review the completed appli-
cation under the criteria in paragraphs
(a), (b), and (c) of this section, and will
forward to the FMCS Director its rec-
ommendation as to whether or not the
applicant meets the criteria for listing
on the Roster. The Director shall make
all final decisions as to whether an ap-
plicant may be listed on the Roster.
Each applicant shall be notified in
writing of the Director’s decision and
the reasons therefor.

(a) General criteria. Applicants for the
Roster will be listed on the Roster
upon a determination that they are ex-
perienced, competent, and acceptable
in decision-making roles in the resolu-
tion of labor relations disputes.

(b) Proof of qualification. Qualifica-
tions for listing on the Roster may be
demonstrated by submission of five (5)
arbitration awards prepared by the ap-
plicant while serving as an impartial
arbitrator of record chosen by the par-
ties to labor disputes arising under col-
lective bargaining agreements. The
Board will consider experience in rel-
evant positions in collective bargain-
ing or as a judge or hearing examiner
in labor relations controversies as a
substitute for such awards.

(c) Advocacy. Any person who at the
time of application is an advocate as
defined in paragraph (c)(1) of this sec-
tion, must agree to cease such activity
before being recommended for listing
on the Roster by the Board. Except in
the case of persons listed on the Roster
as advocates before November 17, 1996,
any person who did not divulge his or
her advocacy at the time of listing or
who becomes an advocate while listed
on the Roster, shall be recommended
for removal by the Board after the fact
of advocacy is revealed.

(1) Definition of advocacy. An advo-
cate is a person who represents em-
ployers, labor organizations, or individ-
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uals as an employee, attorney, or con-
sultant, in matters of labor relations,
including but not limited to the sub-
jects of union representation and rec-
ognition matters, collective bargain-
ing, arbitration, unfair labor practices,
equal employment opportunity, and
other areas generally recognized as
constituting labor relations. The defi-
nition includes representatives of em-
ployers or employees in individual
cases or controversies involving work-
er’s compensation, occupational health
or safety, minimum wage, or other
labor standards matters. This defini-
tion of advocate also includes a person
who is directly associated with an ad-
vocate in a business or professional re-
lationship, as for example, partners or
employees of a law firm. Consultants
engage only in joint education or train-
ing or other non-adversarial activities
will not be deemed as advocates.

(2) [Reserved]

(d) Duration of listing, retention. List-
ing on the Roster shall be by decision
of the Director of FMCS based upon the
recommendations of the Arbitrator Re-
view Board. The Board may rec-
ommend, and the Director may re-
move, any person listed on the Roster,
for violation of this part and/or the
Code of Professional Responsibility.
Notice of cancellation or suspension
shall be given to a person listed on the
Roster whenever a Roster member:

(1) No longer meets the criteria for
admission;

(2) Has become an advocate as de-
fined in paragraph (c) of this section;

(3) Has been repeatedly or flagrantly
delinquent in submitting awards;

(4) Has refused to make reasonable
and periodic reports in a timely man-
ner to FMCS, as required in subpart C
of this part, concerning activities per-
taining to arbitration;

(5) Has been the subject of com-
plaints by parties who use FMCS serv-
ices, and the Board after appropriate
inquiry, concludes that just cause for
cancellation has been shown;

(6) Is determined by the Director to
be unacceptable to the parties who use
FMCS arbitration services; the Direc-
tor may base a determination of
unacceptability on FMCS records
which show the number of times the
arbitrator’s name has been proposed to
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